P
[ w)
|

[l
[
o

¥

BEFORE THE
FEDERAL ELECTION COMMISSION

Brian Melendez, chair,

Minnesota Democratic-Farmer-I.abor Party
255 LCast Plato Boulevard

St. Paul, MN 55107-1623,

Complainant, MAY 0 1 2008

Norm Coleman,
680 Transfcr Rd., Stc. A

St. Paul, MN 55114, MUR # Q/X?

Respondent.
COMPLAINT

Complainant filcs this complaint under 2 U.S.C. § 437g(a)}(1) against Norm Colcman,
requcsting that the Federal Eleclion Commission investigate violations of the Federal Clection
Campaign Act, as described below.

A, FACTUAL ALLEGATIONS

Norm Colcman is a former United States Scnator from the statc of Minncsota. He was a
candidale for the United States Senatc during the 2008 election cycle.

On October 27, 2008, Paul McKim, the founder and CEO of lHouston-based Deep Marine
Technologies ("DMT"), filed a sworn, notarized complaint in Texas state court against a group
of DMT directors. In his complaint, McKim alleged that Nasser Kazeminy, a former controlling
shareholder of DMT and a plose friend of Coleman's, transferred $75,000 to Coleman (a fourth
installment of $25,000 was blocked by McKim). The payments were disguised as payments for
insurance, and were funneled through Coleman's wife's employer, the Hays Companies, an

insurance broker in Minneapolis. A copy of the complaint is atlached as Altachment A.
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A recent sworn deposition, signed by another DMT executive, corroborates this story.
According to B.J. ‘Thomas, who was Chicf Financial Officcr of DMT at the timc, Kazcminy
altempied (o [unnel $100,000 1o Coleman through the Hays Companies. Minneapolis Star
Tribune, 3/27/09; Minncapolis Star Tribune, 3/28/09 (Attachments B & C).

In December 2008, the Minneapolis Star Tribune reported that the FBI has begun to
investigatc the allegations behind the McKim lawsuit and that, in response, Coleman has hired a
defense atlomey, Doug Kelley of Kelly & Wolter PC . Minneapolis Star Tribune, 12/16/08
(Attachment D). News sources have subsequently reported that Coleman plans to use federal
campaign funds to pay for any legal hills stemming from the lawsuit and investigation.
Mirmeapolis Star Tribune, 12/18/08; St. Paul Ploneer Press, 12/18/2008 (Attachinents E & F).

B. LEGAL ARGUMENT: COLEMAN MAY HAVE CONVERTED CAMPAIGN
FUNDS TO A PERSONAL USE.

The Federa! Election Campaign Act prohibits a candidate or any other person from
converting campaign contributions to "personal use.," 2 U.S.C. § 439a(b)(1); see 11 C.F.R. §
113.2. Commission regulations define personal use as "any use of funds in a campaign account
of a present or former candidate to fulfill a commitment, ohligation or expense of any person that
would exist irrespective of the candidate's campaign or duties as a Federal officcholder.” 11
C.F.R. § 113.1(g). 'I'he Commission has found that Icgal fces and expenses may only be used to
defend allegations "relaling direclly lo Lhe candidale's campaign activities or status as a Federal
officcholder.” FEC Adv. Op. 2003-17.

As the press reports indicate, Norm Coleman has hired Mr. Kelley to provide legal
représentation in connection with the 'BI's investigation into the allegations behind the McKim
lawsuit, and plans (o pay Mr. Kelley with funds (rom his federal candidate committee. The
Comurnission should investigate to determine whether Coleman has used campaign [unds 1o pay
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for his legal representation in matters that are not related to his campaign activity or dnties as a
Federal officeholder. If he has, he has violated 2 U.S.C. § 439a(b)(1) by converting campaign
funds to personal nsc,
C. REQUESTED ACTION

For the reasons described above, I respectfully urge the Commission to investigate
whether Norm Coleman has violated FECA by converting campaign funds to personal use. |
further request that Respondents be cnjoined from further violations and be fined the maximum

amount pcrmitted by law.

Sincerely,
Vo Whideos_

wL 3
SUBSCRIBED AND SWORN to before me this 2.3 'day of MSM L., 2009,
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Notary Puhlic

My Commission Expires:
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“CANDIES, JR.; JOHN HUDGENS; DCC
. VENTURES, LLC; OYTO CANDIES,

cause~o. 200800 088 41 24

PAUL MCKIM, Individnally and IN THE DISTRICT COTURT O¥

Dertvatively on behalf of Nominal
Defendants Deep Marine Holdings, Inc,
and Deep V{arine Technology,
Incorporated ’

Plainttff, - WA 01 2008

V.

NASSER KAZEMINY; OTTO

LLC; NJK HOLDING CORFORATION;
OTTO CANDIES, IH{; JOHAN
ELLINGBOE; DANIEL ERICKSON;
LARRY LENING, JR.; BRUCE C.
GILMAN;EUGENE DEPALMA; and
WADE ADABIE, JR. : HARRIS COUNTY, TEXAS
Defendants, =
and

DEEP MARINE HOLDINGS, INC. and
DEEP MARINE TECHNOLOGIES,
INCORPORATED,

B \ac\?ﬁ JUD{CIAL IST

14

Alndsa .

Nominal Defendsants

Zaﬁl'n"v L2 130 362
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I RIGI PETIT
Plaintiff, Paul McKim (“McKim™), submits this Original Petition against Defendants
Nasser Kazcmin:y; Otto Candies, Ir.; John Hudgens; DCC Ventures, LLC; Otto Candies, LLC; .
NJK Holding Corporation; Otto Candies, III; John Ellingboe; Daniel Erickson; Lary Lening; Jr.;
Bruce C. Gilman, Eugene DePalma; end Wade Abadie, Jr. (collectively “Defendants™ and

Norninal Defendants Deep Marine Holdings, Iuc.,'and Deep Marine Technology, Incorporated.

PAGE 1
H-731722_1.0QC




[+ s}
]
L

Q
o

il

NATLURE OF THE ACTION
‘['he issues row before the court ariae al the intersection of four principles of Amernican
iaw and society. The= first principle is that where carporare governance is concermed, three of the
most vital elements are honesty, trust and accountability. The second principle, a' corollary of
the first, is that the fiduciary duties of those in charge of corporate govemance cannot be
delegated or disregarded without consequence. The third principle, and one that is .a hallmark in
the laws of every state throughout the nation, is that cmployees in a corporation should never be - -
forced or coerced into committing acts that are illegal, oppressive or ﬁ'auéulent.. The fou'rth
principle, while perhaps not the stuff of statutes, is the aphozism "mfght makes right,” which ‘
reflects society’s view Lhat right and wrong are often determined by power and money. -
From Abscam to Adelphia, for many years Ametican principles of corpora_te governance

have been disregarded in the name of “might makes right.” And from Pete Williams to David

'Durenberger, political alchemny involving business, power and money has proven not to be so

rare. But rare is the occasion when. a pe;son, such as Sherron Watkins_at Ervon, stands up
against oppression and wrongdoing. Where Deep Marine Holdings, Inc. (“DMH") and Deep
Marine Technologies, Incorporated (“DMT™) are coocerned, Paul McKim is that pecson, Mr.
McKim has consistently stood up against the wrongful acts of those in control of DMH and
DMT when they acled in a manner that was illegal, oppressive or fraudulent, and resulted in the .
corporate assets of DMH and DMT being misapplied or wasted.

This lawsuit is in response to and defense of claims first made against DMH, DMT, Mr.
MeKim and certain of the Defendants, pursuant to & written demand for monetary or non-
monetary relief made by some shazeholders of DMH and formcer shareholders of DMT on or

about October 10, 2008 (the “Claims™). The Claims were made against Mr. McKim and others
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in their capacities 13 employees. directors and oi-icers of DMH ané DMT. Since the date of (he
Claims. Mr. McKim has been engaged in an investigation of the Clainis, and has taken no action
or failed to take any requirzd action that would prejudice the rights of DMH, DMT or himse!f
with respect to the Claims. This lawsuit is also a shareholder’s derivative action brought in
defense of the Claims and ﬁ;r the benefit of nominal defendants DMH and DMT. This lawsuit is

also an individual suit by l;aul McKim in defense of the Claims against certain members of the

DMH's and DMT"s Board of Directors, cxecutive officers, and controlling sharcholders, This

lawsuit is also an ind'ividuai suit by Paul McKim prosscuting wrongs against him as an officer,
baard member, and shnreholde;- of DMH and DMT. It séelm 1o remedy Defendants’ breaches of
fiduciary duties, fraud, unjust. emsichment, conspiracy, knowing interference with fiduciary
duties, aiding and abetting breaches lot' fiduclary duties, neglect, errors, misstatements,
misleading statements, omissions and other acts in violation of laws dealing with the épera:ion
and govemance of DMH aad i.ls. wholly owned subsidiary, DMT.
DI YERY

Plaintiff requests that discovery be conducted pursuant to Texas Rule of Civit Proccdure

190.4—Level 3.
TIES

Plaintiff, Paul McKim (“Plaintiff'), a Texas resident, was at all relevant times, a
sharcholder, Chief Bxccutive Officer, and Director of Nominal Defendants DMH and DMT.

Nominal defendant Deep Marine Holdings, Inc., a Delaware corporation with its
principal executive offices located in Houston, Texas, may be servexl with process through its
registered agent at The Corporetion Trust Company, 1209 Orange Street, Wilmington, DE

19801.

PACE]
#-731722_1.00C



(]
o

t

Nominal defecdant Deep Marine Techaologies, Inc.. a Texas corporatinn with its
principal exceulive offices located in Heuston, Texas, mav b2 servad with process through its
registered agent, John Hudgens, at 20411 Imperia! Valley Dr., Houstor, Texas 77086.

Defendant Nasser Kazeminy (“Kazeminy™) is a current sharaholder of DME], djrscily and
indirectly, and a former shareholder of DMT, directly and indirectly. Kazeminy is a resident of
Minnesota, and may be served with process at NJK Holding Corporation, 7803 Gl.enmy Rd,,
#300, Bloomington, MN 55439,

DCC Ventures, LLC (“DCC’™), a Nevada limited. liability ooml.:an.:y, is .a current
shareholder of DMH and former shareholder of DMT. iJCC has its principal executive offices in
Minncapolis, Minnesota. On October 1, 2008, DCC went into default status with the Secratery
of State of Nevada, and as such is not in good standing as of the d.';te this lawsuit is filed, and has
forfeited its charter in the State of Nevada. Al the time of default and forfeiture of its cha.xtu-,
DCC's registered agent was listed as The Cotporation Trust Company of Nevada, 6100 Neil
Road, Suite 500, Reno, Nevada, 89511, and its officers were listed 2 Michael T. Davies and
Mohanned Gherib, at 3960 Howard Hughes Parkway, 5™ Floor, Las Vegss, Nevada 89101, DCC
is controlled by Kazeminy. DCC may be served with process through Kezeminy or the
registered agent or officers listed as of the date of its default and forfeiture of its charter in the
State of Nevada,

NJK Holding Corporation (“NJK*), a Minnesota corporation, is cantrolled by Kazeminy.
NJK has its principal execative offices in Minneapolis, Minnesota. Although registered with the
Minnesota Secretary of State, thae is no regisiered agent listed for NJK., However, the

registeted address for NJK in the State of Minnesota is 8500 Normandale Lake Bivd., #600,

PAGE 4
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Minneapolis, Minnesoia 55327 MIK mav he served with precess lrrough Kazeminy al the
above registersd address.

Otto Candies, LLC (*Otto”) is a current shareholder of DM and a fermmer shareheldsr of
DMT. Defendan: Otto is a Louisiane limited liubility company with its principal execotive
pfﬁca at 17271 Hwy. 90, Des-Allemands, LA 70030. DCC may be served with process through
its registered agent Pa;xl B. Candies, 17271 Hwy. 90, Des Allemands, LA 70030.

Otto B. Candies, Jr. (“Candies™) is Chairman of the Board and Chief Executive Officer of

- Defendant Otto Caridies, LLG. Candies directly perticipated in the wrongful conduct slieged

" herein. Candies is a résident of Louisiana, and may be served with process at Otio Candies,

LLC., 17271 Hwy. 90, Des Allemands, LA 70030,

Ono B. Candics, 1il (“Candies III") is Secretary of Defendant Otto Candies, LLC.
Candies direcily perticipated in the wrongful conduct alleged herein by and through his
involvement as 2 member of the Board of Directors of DMH and DMT. Candies Tl is a resident
of Louisiana, and may be served with process at Otto Candies, LLC., 17271 Hwy. 90, Des
Allemands, LA 70030, '

John Hudgens is the chief financial officer of DMH and/or DMT. Hudgens direcily
perticipated in the wrongful conduct allegsd herein. Hudgens is a resident of Minnesota apd may
be served with process at the office of his employer, Decp Marine Technology, Inc., 20411
Imperial Valley Dr., Houston, Texas 77089, or at the office of NJK Holding Corporation, 7803
Glenroy Rd., #300, Bloomington, MN 55439, which is his current or former employer.

Defendant Larry Lenig, Jr. ("Lenig®) is a current member of the Boerd of Directors of
YMH and DMT. Lenig directly paricipated in the wrongfill conduct alleged herein by and

<h his involvement 23 a member of the Board of Directors of DMH and DMT, Lenigis a

PAGES



]
o
o
™
L
t
w

C
)]
)

resident of Floridz and mav he served wilh process at his enplover, ComVest, at One Clemats
Street, Suite 300, West Palm Beach, Flocida 33401,

Defendant John Ellingboe (“Ellingboe™) is a former member of the Board of Directors of
DMH and DMT. Ellingboe directly participated in the wrongful conduct alleged herein by and
through his involvement as a member of the Board of Directors 6f DMH and DMT. Ellingboe is
a resident of Minnesota and may be served with process at 7123 Tupa Dr., Mimcapo-lis, MN
55439, or ot the office of NJK Holding Corporation, 7803 Glenray Rd., #300, Bloomington, MN
55439, which is his current or former employer. - )

Defendant Daniel Erickson (*Erickson”) is a form.ar member of the Board o;' Directors of
DMH and DMT. Erickson directly participated in the wrongful conduct alleged herein by and
through his involvement as 2 member of the Board of Directors of DMH and. DMT. Erickson is
aresident of Minnesata and may b; served with process at Deep Marine Technalogy, Inc., 20411
Iraperial Valley Dr., Houston, Texas 77089, or at the office of NJK Holding Corporation, 7803
Glenroy Rd., #300, Bloomington, MN 55439, which is his current or former employer.

Defendant Bruce C. Gilman (“Gilman"} is a member of the Board of Directors and an
employee of DMH and/or DMT. Gilman directly participated in the wrongful conduct alleged
herein by and through his involvement as a member of the Board of Directors of DMH and
DMT. Gilman is a resident of Texas and may be served with process at 514 Rancho Bauer
Drive, Houston, Texas 77079.

Defendant Bugene DePalma (“DePalma™) is a former member of the Board of Directors
of DMH and DMT. DePalma directly participated in the wrongful conduct alleged herein by and
through his involvement as a member of the Board of Directors of DMH and DMT. DePalma is

a resident of Minnesota and may be served with process at the office of Deep Marine

PACE 6
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Tzcarclogy, lne., 20411 Impecial Vallev Dr., Houston, Texas 77089 or at the office of NIK
Holding Corporaticn, 7803 Glerroy Rd.. #300, Blocmington, MM 55439, which is his currenr or
former employer. .

Defendant Wade Abadie, Jr. (“Abadie™) is a fermer member of the Board of Dirsciors of
DMH and DMT.” Abadie directly pasticipated in the wrongful conduct alleged herein by and
through'his; involvement as a mgnber of the Board of Directors of DMH and DMT. Abadie is a
resident of Texas and may be s.erved with process at the office of Deep Marine Technology, Inc.,
204 l_.l Imperial Vallsy Dr., Houston, Texas 77089, which s his current employer.

This Court has jurisdictio.n over this matter because the smount in controversy is within
the jurisdictional Jimits of this Court and the Defendants sre subject to the laws of the State of
Texas and :ubjec;t to the service of process. .

Venue is proper in this Court under TEX. Civ. PRAC. & REM. CODE § 15.002(a)(1)

begause all or a substantial part of the evenls or omissions giving rise to the claims occurred in

Hasris County, Texas.
BACKGROUND
Founded and incorporated in 2001 by Plaintifft Paul McKim, DMT provides
comprehensive subsea scrvices to the offshore oil and gas industry. Since its inception, Mr.
McKim has served as a Director and Chief Bxecutive Officer for DMT. As DMT began to
expand, Mr. McKim sought additional outside capital support to help grow the comp;lny. A
number of entities were approached and bought sharcs in DMT. One of these individuals was

Nasser Kazeminy. The other was Otto Candies, Jr. Kazeminy, along with his co-Defendants,

PAGET
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disregarded the basl interests of DMH and DMT and utilized the companies an€ their assets a3
ikeir own personal bank account.

a Nasser Kazeminy

Kazeminy, an Iranian busincssman swho has lived in the Unitad States for 35 years, is the
principal owner and controlling Shueh;)lda' of NTK Hdlding Corporation (“NJK"), 2 Minnesota
based investmenl! company. Kazerr'ﬂny also owns DCC Ventures, LLC, a privately-held
investment company located in Minaeapolis, Minnesota. : DCC is e conwolling shareholder of
DMH, and formecly a controlling shareholder of DMT. In 2004, DCC Ventures invested
approximately $1,000,000.00 in DMT and subsequently increased jts ownership to over ten
million shares making it the largest single shareholder, In addition, Kazeminy pessonally
purchased over 500,000 shares in DMT. Over time, Kazeminy exerted increasing control over
the Board of Directors and day-lo-day 6pmtions of DMT. Kazeminy, as 2 conlrolling
shareholder, treated DMT as “his company” and dealt swiftly and harshiy with dissenting board
. members and exccutive menagement.

In June 2006, Kazeminy solidified his strong hokl on DMT by forcing DMT into an
Oversight Services Agreement (tbe “OSA™). The OSA between DMT and NIK, Zranted
Kazeminy, by and through his control of NJK, the putative power to—at his own discretion—
designate advisory, consulting and other services in relation to the day-to-day operations of
DMT. Under the auspices of the OSA and his position as a controlling shareholder, Kazeminy
unilaterally and without authority filled the Board of Directors and senjor management with his
own hand-picked individuals—meany of whom previously worked direetly with or for NJK—

despite the fact that the OSA did not delegate any duties of the Board of Directors to NJK or

! After the formation of DMH, & new Oversight Services Agreement was enterod into oo May 31, 2008
barween DMH and NIX (the “DMH QOversight Agreamomt™).

PAGE §
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Kazzmuny,  Morcever, aothing in the OSA gave NIX cr Kazerumy the nghts affesded the
directors or sharsholders of DMT, nor did such OSA operate as a valid proxy, veting tust or
voting agreement.

b Otto Candies, Jr.

Oug Candies, Jr. (“Candies") serves as Cheinman and Chief Executive Officer of Otto
Candies, LLC (“Ottwo™), a Louisiana offshore cil company with more than 100 vessels and
interests in the Gulf of Mexice, Mexico and Central and South America. DMT had dealings with
Otvro going back to 2004—most of which were troubled—but Otto did not receive shares in DMT
until 2005 when an interest in DMT was given in exchange for the MV Diamond. With that,
Otto had a foothold in DMT and a comnection to Kazeminy that only grew over time. In
November 2607. Candies and Kazeminy struck 2 deal among themselves that resulted in Otto
Cn.ndias,. LLC recelving an almost twenty percent interest in DMT in exchange for two vessels,

the MV Agnes and Kelly Ann. With cvec nine million shares in DMH, Otto Candies, LLC hes

only a slightly smaller sharsholder interest than DCC Ventures and Kazeminy, cornbined.

c Desp Marine Holdings, Inc. Resfrucm'ﬁng

DMT continued to operate as an independent corporate entity until May 2007 when the
company underwent a restructuring. Deep Marine Holdings, Inc., a Delaware corporation, was
crealed and became the sole owner of all outstanding stock of DMT in an exchange transaction.
All assets and operations remain under DMT and four other subsidiaries. DMH and DMT now
share the same current Board of Directors—McKim, Lenig, and Gilman. DMH has no
independent operations or assets separate and aside from those contained within DMT.

The two controlling shareholders—Kazeminy and Candies—with the assistance of Co-

Defendants, have continued to disragard the best interests of DMH and DMT after the

PAGE S
H751722_1.00C




w
o
L)
e~
L
Y

1 L_':l
o
[t

restancturing, and yiilize the busincsses as thoir own persona bank account.  The wrongful
activities range from dishoagest to possibly criminal, but all are cuiside the duties vwed w0 a
corporation by those in charge. Defendamts misused corporate funds, committed wastz,
wrongfully terminated senior managememt, disregarded corporate formalities, and committed
.numerous frauds. These actions have resulted in significant damage to DMH’s finances,
exccutive structure, and business.:cputation. |

The relationship between DMT and its coatrolling shareholders - Kazeminy and Candics
— was troubled fram the beginning. In Merch 2007, bowever, trouble escalated. 1t was then thar’
Mr. McKim and others began to challenge transactions and activities being undertaken l:Jy or at
the instruction of Kazeminy and Cagdies. Questioning this authority, however, was not allowed
and would evéntually lead to the termination of severa] members of senior management as well
as the atterupted but failed ouster of Mr. McKim. Defendants’ wrongful actions are numerous
and include the following:

a Payments 1o Hays Companies

In March 2007, Kazeminy began ordering the payment of corporate funds to companies
and individuals who tendered no goods or services to DMT for the stated purpase of trying to
financially assist United States Senator Norm Coteman of Minnesota. In March 2007, Kazeminy
telephoned B.J. Thomas, then DMT's Chief Financial Officer. In that conversation, Kazeminy
told Mr. Thomas that “U.S. Senators don’t make [expletive deleted]” and that he was going to
find a way 10 get money to United States Senator Norm Coleman of Minnesota and wanted to
utilize DMT in the process. Mr. Thomas later approached Mr, McKim, asking him whether this

was appropriate and whether they shouid follow Kazeminy's orders. Mr. McKim told him that it

PACE 10
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wus 10t appropriate, and shortly kersafier he alse spcke with Kazemity In his comversauon
with Kazeminy, Mr. McKim was informed of the same purpose as was Mr. Thomas in his
conversation with Kazeminy. In this same conversation, Kazeminy told Mr. McKim that he

[Kazeminy) would make suro there was paperwork 1o make it appear as though the payments

. were made iﬂ_conneétion with legitimate transactions, explaining forther that Senator Coleman’s

wife, Laurie; worked for the Hays Compenies (“Hays"), an insurance broker in Minneapolis, and

that the payments qoufd be madé to Hays for insurance. When Mr. McKim made further

" ohjections, Kazeminy gepcatedly threatened to fire Mr. McKim, telling him “this is my

compm} and that he and Mr. Thomas had better follow his orders in paying Hays.

Subsequently, Kazeminy- caused Hays to produce a document entitled “Disclosure of Service
Fee™ which purpc-rted to legitimize the basis of the payments to be made to Hays by DMT. After
coercing Mr. McKim into signing thc'Disclosure of Serviez Fee document, Xazeminy continued
'to make.threats, usc inlimidating tactics and undue influence on Messrs, Thomas and McKim.

In subsequent conversations, Kazeminy threatened Mr. McKim and firther coerced him
inlo a'ppmﬁng the first monthly paymeat of $25,000.00 from DMT to Hays. Mr. McKim ¢old
Mr. Thomas and others of his objections 1o Kazeminy's demand, and subsequently refused to
approve any further payments. Kazeminy, extremely unhappy with Mr. McKim's refusal to
approve any additional payments, threatened to terminate Mr. Thomas ifhe did not continue to
take care of making the payments to Hays. Two additional payments of $25,000 each were made
without Mr. McKim's approval. DMT received and made payment on threc separate invoices
from Hays for “Quarterly Installment of Service Fee”™ on May 16, 2007, June 1, 2007, and
September 4, 2007. A fourth invoice was received on December 11, 2007. When a fourth

payment of $25,000 was in the process of being mado, Mr. McKim found out about it and
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stopped the irwernai process of making the payment. Mr. McKim subsequentdy discussed this
with Kazeminy, whe again threatered to terminate Mr. McoKim for his refusal to approve the
payments, always alluding to the fact that he fclt like his integrity was being challenged when
Mr. McKim raised objections to the payments to Hays.

Hays provides risk manag;:mcnt, insurance, and employee benefits consulting, It is also
the employer of Senator Coleman’s wife, Laurie, who is an asrpiri;-xg actress and holds no
insurance licenses i the State of Texas. Kazeminy informed Messrs. McKim and Thomas that
Hays would funnel the money from DMT to Senator Coler;mn l.hrou..gb the payment of
compensation to his wife, Laurie, and that there was nothing to worry about. Laurie Coleman
never provided any type of services or products to DMT, nor bas any other person on behalf of
Hays provided any type of services or products to DMT. Furthermors, at no time has Hays been
licensed to broker insurance in the State of Texas. An affiliate of Hays previously filed
paperwork with the Secretary of State of Texas to apply for the suthority to conduct business in
the State of Texas, listing “insurance brokerage” a3 the purpose for the filing. However, such
filing is insufficient by itself to allow a company to broker insurance in the State of Texas. Hays
was not then and is not now licensed with the Texas Department of Insurance. Neither Hays nor
any of its affiliated companies have ever provided any goods or services to DMT. DMT has no
other “service fes” agreements like this, and has never utilized the services of Hays, despite the
fraudulent paperwork promoted by Kazeminy to ostensibly support some type of transaction
between Hays and DMT. To the contrary, AON Inc., was, and continues to this day, to provide
for DMT's insurance, risk management, and cmployee benefits needs.

Mr. Thomas® successor as chief financial officer of DMT is Jochn Hudgens, an affiliate of

,Kazeminy and NJK. Mr. Hudgeas was unilaterally hired for this position by Kazeminy, and in
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such capacity Fas heen essentially a puppet tor Kazeminy, sizexing w further Kazeminy's:
personal intarests by either aiding and abetting additional wrongduings cr assisting in the cover-
up of past wrongdoings. On or about August 19, 2008, Mr. Hudgens attempted to hide at least
one invoice by ordering employees of DMT to pull the detail on the Hays payments and delete
such data. from the books and records of DMT. As is discussed subsequently in this Pesition,
when the putative counsel for the putative special Ktigation committee for DMT and DMH
provided Mr, McKim with records he requested subsequent to the Claims, t}i.e cancelied checks
to Hays, the Heys invoices, and the Aged A/P Sum?nary reflecting Mr. Hudgens® instructions 1o
pull and ;letete the detail on the Ilays account were not provided, due to the fact that they were
cither concealed, destroyed or otherwise abstructed. '

b. Payments 1o Behnag Ghaufouri

In addition to causing payments to be made to Hays in exchange for no goods or services,
Kazemin;lf ordered payment be made to one of his relatives, Behnaz Ghaufouri. On June 12,
2008, a $6,000.00 payment from Deep Marins Technology, Inc. wes tade to Ghaufouri in
exchar;ge for no oorporate benefit. Defendant Hudgens signed the check.

-3 Deglings with Oe Candies, LLC

As Kazeminy’s dominance and manipulation of DMH and DMT grew, so did the toubles
with another Jarge shareholder—Otio Candiss, LLC and its Chicf Executive Officer, Otto
Candies, Jr. Both men—often in concert—acted in theit own best interest and not in the interegts
of DMH or DMT. Mr. McKim’s dissatisfaction with both of these men grew over time, but his

dealings with Otto first began in 2004.
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4. MY Mother Therasa

Ia August 2004, DMT catered in to a number of transactions with Otwo that resuflted mn
significant less and delay to DMT and financial gain to Olte. The first of these traasactions, in
August 2004, was the chartering of MV Mother Theresa from Otto. The agreement provided for
a two year charter with a termination subject to prior writtea notice. DMT wished to Lerminats
and provided notice to Otto, but Otto continued lo invoice DMT. Otio contends to this day that
DMT owes it an additiona! $1.2 million dollars even though the contract was terminated
pursuant to the terms of the contract. This type of self-interestesd dealing would continue
throughout DMT"s relationship with Otto. '

2. MY Agnes

Tn June 2006, DMT leased the MV Agnes from Otio. The rate was to be apprm;imnhely
$30,000 per day which was t6 include crew and maintenance. Prior to leasing the vessel, Otto
Candies, Jr. represented 0 McKim that the vessel would meet all United St.ntes Coast Guard
requirements to perform dive operations. After DMT took delivery of the vessel, its independent
inspectors revealed that the vessel systeo did not meet regulations neoessn.ry to perform diving
operations. DMT was therefore required to invest a significant amount of time and money in
bringing the vessal up to Coast Guard standards, even though Otto had contractually agreed to
supply e sea ready vessel and DMT had paid for the same. During this time, Otto continued to
charge DMT $30,000 per day for the lease despite DMT’s inability to utilize the vessel,

The Agnes continued to have problems through October 2007. DMT sent the MV Agnes
to Boston on a contract of $125,000.00 per day to work for Horizon Offshore. Dus to a lack of

maintenance by Otto, the vessel had significant meehanical difficulties and could not be utilized
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for twe moutis. Taz delay cost DM 37,50C,CC0 in mevenve. in addition o ail the additiona:
chargss for Otto during his period.
i MV Emarald

In May 2007, DMT agreed to purchase from Otto the MV Emerald for $22,000,000.00.
During the one year.build-out_of the_ vessel, Candies continuously represented that Otto would
provide the necessary crew and maintenaace contract for the vessel. Based upon thlis promise,
DMT secured a coniract with BP utiliz?ng the vessel. Otto failed to provide a crew or to make
the vesscl ready by deadline. Two wecks prior to vessel completion, Candies informed McKim
that he would nat provide the crew thus leaving DMT with a contractual obligation with BP and
no way to fulfill it. McKim was forced to hire other crews. In addition, at the time of closing,
Candies informed DMT that the purchase price had been arbitvarily increased by $6,000,000,
without justification or sny legal basis. Candics stated that DMT could “take it or leave it,”
disregarding the terms of the binding contract between DMT and Otto. .

4. MV Diamond

Therzafter, in December 2007, yet another Otto provided vessel began 10 cause D'M'i‘
problems. These mechanical problems were only compounded by the lack of diligence by Otto’s
repair crews. The MV Diamond inspections revealed the vesscl required repairs to the port
propulsion unit and other aroas before it could continue to work. For four months the vessel was
unusable. During this time, however, Otlo’s mainteaance crew was not performing repairs and
was indifferent to the urgency of returning the vessel to work. McKim eventually had Otto's
crews removed from maintenagce. The repair time cost DMT $8,000,000.00 in revenues.

In July 2008, DMT was to be awarded a contract from Technip for the MV Diamond. An

audit of the vessel revealed over 160 outstanding and unacceptable items. Technip inforined
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DMT that it would nor enter intd a contact without cutrection f taese jtems and veplacement ~f
the Otto Candies crew. In order to secure the contract, McKim immediatzly repiaced the crew
on the MV Diamond. This astion uitimately led 10 McKim’s attempted ouster frorn DMH and
DMT.

5 MYV Sapphire ’ ]

In January 2008, DMT purchased an additional vesscl from Otto that was to have a new
crane installed. The crane cost $700,000. Rather than provide the purchased crane, Otto
provided it to a DMT competitor to whom Otto also leases other vessels. Another used cranc
that was painted 10 appear new was instead grovided. On January .14, 2008, DMT hired a .
specialized crane service company to inspect and to conficm that the crane was used. When
Candies was informed by McKim about the findings, he stated that it was a ‘new-crane—take it
or leave it."

All of the wrongful dealings with Otioe were sanctioned by the Board of Director
Defendanty cither expressly or by acquiescence resulting in ongoing damage to DMH and/or
DMT. Even in the face of increasing complaints and protest by Mr. McKim, DMT continucd to
dea] with Otto at the direction of Kazeminy and with the consent or acquiescence of other board
members, who are Defendanis in this lawsuit.

d Wrongful Bank Transactions

| This same attitude has pervaded numerous wrongful banking and sccounting transactions
st the instruction of Kazeminy and Candies. Money has been flowing in and out of DMT’s cash
accounts to and from Otto Candies. The first of these occurred on August 18, 2008 when Otto
Candies, Inc. teanaferred two (2) million dollars to the DMT Cash Concentration Account. The

money was then booked at the direction of John Hudgens on the DMT General ledger as a
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Candies Custorer Advaagce. Qtio Candies, howavar, was not a custorizr of DMT. To the
contrary, it was DMT who purchased goods ané services from Otto.

These “advances” continued on September 9, 2008, when DMT received a $500,000.00
payment from Otto Candies Inc. that was deposited into the DMT Cash Concentration Account.
Just oyer a wch latet, on September-17, 2008, bowever, this money was seemingly returned to -
Otto Candies, LLC. On that date, Defendant Hudgens approved a §500,000.00 paymeat back to
Otto. The payment and subsequent returh of the money had no busincss purpose and was not in
conne:.:tion with any proper business Innsgction.

Th;se transactions are for no legitimate purpose and appear to have been undertaken in
order to avoid bank covenants limiting the maxirnum amount of loans that DMT can take from

investors. Kazcminy, Hudgens, and Candies, acted in coneert to disguise improper cash

. advances. These actions created 2 substantial risk- to DMT, DMH and their sharcholders for

possible allcgatiof:s of fraud and could significantly impact the Company’s finandial stability.

e Failure to Comply with Corporate Formalitles . '

Many of the wrongful acts made the subject of the Claims and this lawsuit were
accomplished through a complete disregard for corporate formalities. Many of the corporate
activities occwred in this fashion. Kazeminy thought of DMH and DMT as “his compenies” and
involved only those individuals who he had handpicked in the decision making process. There
were no board meetings—but there were “Nasser Meetings,” which many people regarded as
having the equivalent effect of board meetings. The rmost recent example occurred at the
October 13, 2008 Special Board Meeting that was called to address the Claims. Upon calling in
to the teleconferenced meeling, Mr. MeKiin—Chairman of the Board—lcarned for the first time

that four new board members had been added. Mr. McKim was not notified, did not participate,
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or havs cpporturity to veie on any of these rmembers—all ol who subsequenty resigned after
hzaring many of these alicgations. Invited to tie meerng as a special guest was Otte Candics,
Jr.—again without any notice to, comment or approval sought by, Mr. McKim. At one point in
the meeting, Defendant Gilman called Kazeminy by name, seeking 1o have him confirm his
attendance in a- roll call. Kazeminy remained silent.

Furthehnore. Kazeminy and other Co-Defendats backdated documents and records of
DMH and DMT to make it Qppe:;r as though persons signed particular documents on certain -
dates, in an attempt to legitmize various putative actions by the Board of Directors. For
examplc, resolutions purporting to be valid corporate actions by DMH and DMT were first
circulated and signed subsequent to the October 13, 2008 board meeting, but such resolutions
reflected a signature date of October 3, 2008 and a conflicting facsimile tansmission date of
October 10, 2008 for Défendant Lenig. These resolutions purported to appoint Candies, 11 to
the Board of Directors of DMH aod DMT. Evidencing the fact that no board meeting was ever
called to approve those resolutions ‘and that such resohmions were imiproper, Candies, HI
expressed his surprise at being on the board when he participated in the October 13, 2008
meeting, Often times, there was no meeting, no notice of a meeting, and the documents did not
reflect all of the signatures required by law. As was the case with maost decisions for DMH and
DMT, Kazeminy made & decision and then found the requisite individuals to ¢xecute that
decision—despite the fact that the DMH Oversight Agreement did not graat to NJK or Kazeminy
the right to do anything related o DMT, The DMH Oversight Agreement only covers matters
related to DMH, and the OSA executed for DMT was terminated as a result of the DMH
Oversight Agreement. Thus, cven if the OSA and DMH Oversight Agreement were valid, which
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H-751722_1.D0C




h

o

they are not, whoaver proparad the DMH Oversight Agreement did not prepare it in such 2 way
that gave NJK any powsrs or avthority with regard fo DMT.

When a board member or senior management voiced concern or dissent they wers
quickly shut our, threatened, and/or terminsted. Kazeminy recognized as mauch in his July 30,
2008 memorandum to the DMT employees whén he wrote, as the “controlling shareholder,” that
Otto Candies, Jr., thec Board and he, had decided to make some changes. These included
promoting Wade Abadie to Executive Vice President and bringing in Otto Canflies',. 11 to assist
in reviewing the company’s financial structure. On that day, after months of challenging and
fighting with Kazeminy and Candies ;wer all of their 'wmngfu'l activities, Mr. McKim was
ostensibly promoted to Chairman of the Board of Directors—and attempts were made o remove
Mr. McKim as Chief Executive Officer. Later that same day, Mr. McKim was asked to leave the

business ihat he started and to never return.

CAUSES OF ACTION
& Breach of Flduciary Dutias

The Defendants, by way C.;f their poaiﬁon; as officers, directors, or controlling
sharcholders, owed DMT and DMH and shareholders the fiduciary obligations of good faith,
loyalty, and due care and were required to conirol and manage DMT and DMH in a fair, just,
honest, and equitable manncr. Defendants were required to act in the best interests of the
company and its shareholders and not in their own personal interest. The Board Member
Defendants owed DMH, DMT and their sharehoiders & duty to exercise a high degree of due
care, loyalty, and hanest diligence in the management and administration of the affairs of DMH
and DMT, as well &s in the usc, preservation and fulfillment of its property, asgets, and legal

obligations. The Board Defendants knowingly violated their obligations as directors of DMH
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and DMT and exhibited an absence or gaod {2ith and a disrsgard for the legelity of their actiony
acd dut:es to DMH and DMT. The individual Defendaris were aware cr should have bezc
aware of the ongoing and potential damage to DMH and DMT.

The Board Defendants and officers were required W exercise reasonable and prudent

-supervi'sion over the management, pelicies, practices, controls, and. financial affairs of DMH and

DMT. The individual Defendants, by way of their ability to contrc! DMI’s and DMT’s

. corporate .md business affairs, owed DMH, DMT and shareholders the obligations of candor,

fidelity, trust, honesty, and loyalty, and were required to act in a fair, just and equitable msnner "
in the best interests of DMH, DMT and their shareholders.

The individual Defendants participated in the wrongdoiag in order to improperly benefit
themselves. Such participation included the creating, proposing, authorizing, approving or
acquiescing in the wrongful conduct of K;:zeminS(, Ctto and the Board members and/or other
officers, most of whom are Defendants in this lawsui.

The Defendents, either intentionally, or through 21:088 negligence, allowed Kezeminy and
Otto Candies to control DMK and DMT and use the corporate coffers for their own coonomic-
beanefit. Specifically, Defendants breached their fiduciary duties by:

IR directing improper payments to Hays for the benefit Senator Norm

Coleman and his spouse for no legitimate business purpose;
2. making improper monetary gifts to M;'. Kazeminy’s relatives;
3. approving wasteful and self-dealing transactions with Otto Candies, LLC;

4, fajling to operate in a diligent, honest and prudent manner in compliance
with corporate formalities;

s. directing senior management to commit fraud in negotiating the sale of
assets;

FAGE2e
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ascepuny and Jracdulenily accouning fer morcetary advances;

terminating and attempling o terminate senior managemeat who
chalienged these actions in violation of law,

The Defendants’ foregoing misconduct was not, and could not have been, an cxercise of

good_ faith busincss judgment. Rather, it was intended to, and did, unduly benefit Defendants at

the expense of DMH and DMT.

As a result of Defendaiits’ misconduct, DMH and DMT have been damaged financially

and are entjtled 1o a reeove.ry of monetary and non-monetary relief as a result thereof.

b.

Knowingly Participating in & Breach of Fiduciary Duty

All of the Decfendants knew that the officers, board members, and controlling

shareholders have fiduciary dulies to DMT and DMH. Defendants knowingly pesticipated in the

breach of fiduciary duties bty the others when they engaged, employed or implored them ta:

1.

direct improper payments to Hays for the benefit Senator Norm Coleman
and his spouse for no legitimate business purpose;

make improper monetary gifts to Mr. Kazeminy's relatives;
approve wasteful and self-dealing transactions with Otta Cendies, LLC;

fail (o operate in a diligent, honest and prudent manner in compliance with
corporate formalitics;

direct senior management to commit fraud in negotiating the sale of
assels;

accept and fraudulently aceount for monetary advances;

terminate and attempt to ierminale senior management who challeaged
these actions ir violation of law.

On numerous occasions the officers, board members, and controlling shareholders of

DMH and DMT breached their duties and all Defendants knowingly participated in these acts.

H-751722_1.00C
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The Derendants’ conduct was ot aad cculd act have been, a1 axersise of good faith
business juegment. Rather, it was intended 1c, and did unduly benefic the personal interests of
Defendants at the expense of DMT and DMH.

As a result of the knowing participation in thc breaches of fiduciary duties, DMT and
DMH nnc.i sharehiolders have sustained damages, including, but not linﬁted to, the Joss of funds
as a result of waste and self-dealing. .

c . Consplracy and/or Aiding and Abetting

The Defendants agroed to and did participate with and/or aided and sbetted cne another
in a deliberate course of action designed to deliver COCPOrate assets to themselves and/or others.
The Defendants also agreed to and did participate with and/or aided and ebetied one another in a
deliberate course of action designed to commit fraud on third-parties. -

The Defendants’ conduct was not, and could not have been, an exsrcise of good faith
business judgment. Rather, it was intended to, end did unduly benefit the personal interests of
Defendants at ;he expense of DMH and DMT.

As a result of the conspiracy and’or aiding and abeiting in the breaches of fiduciary '
duties, DMH, DMT and their shareholders have sustained damages, including, but not limited to,
the loss of funds as a result of waste and self-dealing.

d. Unjust Enrichunent

Defendants Otto Candies, Jr. and Otto Candies, LLC were unjustly eariched by their
receipt of overpayments and undue proceeds that were wrongly paid by DMH and/or DMT. It

would be unconscionable to allow them to retain the benefits of thesc proceeds at the detriment

of DMH and/or DMT.
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As a result of this unjust enrichwent, DMH, DMT and shersholders i:ave sustained
damages, including, buot not limited o, te oss of funds as a result of waste and self-dealing.

e Appoiniment of Rzceiver to Operate DMH Pending Derivative Action

Plaintiff asserts that the acts of the Defendants and others in control of DMH ard DMT
are and have been illegal, oppressive or fraudulent, and that the corporate assets of DMH and -
DMT have been and continue to be misapplied or wasted, Accordin.gly, pursusx;t to Article 7.05
of the Texas Business Corporation Act and Delaware Chancery Court Rule 149, Plaintiff secks
the appointmenr of a Receiver for DMH and DMT.pending the outcome ;:f the Claims and this
action. Appointment of a Receiver is the most appropriate non-monctary relief under the
circumstances, and will help the court insure that further wrongdoings are not committed.

DE ATIV N, WAITIN oD ED

Plaintiff brings ihi;: action, in part, derivatively in the right and for the benefit of DMH:
and DMT to redress the Defendants® wrongful actions.

PlaintifTis an owner of DMH ah;rea and was an owner at all times relcvant to this matter.
Plaintiff was also an owner of DMT sharcs and was an owner at all times prior to the DMT
restructuring.

Plaintiff will adequately and fairly represent the intercsts of DMH and DMT and their
shareholders in enforcing and prosecuting their rights.

Plaintiff has not made any demaad on the DMH or DMT Board of Directors prior to
instituting this action against the Defendants. Such demand would be futile because the Boards
of Directors of DMH and DMT are incapable of making an independent and disinterested

decision to institute and vigorously prosecute.
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At tha time of the Octooer 13, 2008 meating of tha Beard, M. Mciim was unasware of
who was on the Board. As previcusly noted, Candies, [I1 expressed swprise waea finding out
that he was on the Board. At the October 13, 2008 Board meeting, a total of seven people were
purportedly on the Board (McKim, Gilman, Lerig, Erickson, DePalma, Abadie and Candics, III).
Shertly nﬁer.-hcaﬁng the Claims at the 6ctober 13, 2008 mecting, Defendants DePalma, Abadie,
Ericksop and Caudics, 'III “abandoned ship"_ by resigning from the Board of DMH and DMT.

At the nme this action was cormm;nced, the Board consisted of three directors: Gilman,
Lening, and Mcl_.(im. l-iowever, consistent with My, McKim's objcction at the October 13, 2008
imeeling, Gilman and Lening are incapable of independently and disinterestedly defending the
Claims. Gilman and Lenig arc not independent or disinterested in considering the Claims or in
determining whether a demand 10 conmmence and vigorously prosecute this action in defense of
the Claims for the following reasons: |

1. Gilman and Lening are both nmamed Defendants in this matter and

participated in or consentcd to the wrongdoings. As nomed Defendants
.they also have a vested interest in the outcoine of this matter;

2. Gilman and Lening both have financial interests in DMH in that they both
have equity options;

Gilman and Lening were invited to join the Board of Directors by
Kazeminy via NJK and, therefore, are beholden to Kazeminy and NJK
and, at worst, not even validly clected members of the Board of Direclors;

("]

4. Gilman and Lening continue to sanction the ongoing, wrongful exclusion
of McKim from DMH and DMT affairs, including most recently
approving the appointment of four new board members (all of who have
subsequently resigned) without any notification or consultation with
McKim even though he still sits as Chairman of the Board and CEO;

5. Lening and his employer the ComVest Group have extensive financial ties
to Nasser Kezeminy and DCC Venaures;

6. Gilman declased to those persoos in attendance ab the October 13, 2008
meeting that he only agreed to serve in the roles he was then serving
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bevause i “had a gun 10wy heed” al the time of ais appaintment

evidencing a troubling level cf coercion or duress that fad cccurred in tae

process of his 2poointment;

7. Lenig failed to disclose the entire extent of his financial and business ties

to Kazeminy, and declarsd that he had been thuough situations Jike this

many times to those persons it attendance at the Qctober 13, 2008

meeting, after which he nominated himself and Gilman. to serve os the

members of the special litigalion committce (“the SLC™); and

8. Lenig, after failing to disclose the entire extent of his finencial and

business ties to Greenberg Traurig (“Greenberg”), nominaied that law

firm to serve as special counsel to the SLC. .
In addition to the above, Gilman and Lening have v_e.'ited interests i continuing the status quo at
DMH and DMT, and appeasing Kazeminy. Moreover, Greenberg has, simultaneously with its
putative servicc as special counsel to the SLC, been engaged in negotiations with certain
shareholders of DMH for the potentisl buy-out of their interests, all in contradiction to
Greenberg’s putative and stated role as a non-advocate, truth-finder and fact-finder. The law
firm Winthrop Weinstein even entersd the 'pmcess by threatening counsel to the shareholders
making the Claims, and then later re-directing all matters related to the potential buy-out of those
same shareholders to Greeaberg, There are so many ofher business and financial ties to
Kazeminy that it is next to impossible to comprehend the magnitude of the conflicts of interests
and full extent to which Lenig and Gilman and others are incepable of independendy and
disinterestedly defending the Cleims or considering a demand to commence and vigorously
prosecute this action. For that reason, Exhibit A to this Petition illustrates the complexity of the
businass and financial ties to Kazeminy, Mr, McKim, as the only member of the Board of

Directors who is not beholden to Kazeminy in some form or fashion, has been constructively

removed from having any day-to-day involverment with the operations of DMT and the workings
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afF DMH  Therefure, unless a Receiver and truly imdepencact and Jisiateresed SLC 15 formazd, 3
coatinuation of the states quo will be ineffectval aad allow the wrongtul acts te continue.

In addition to the lack of irdependence and disintercs! of the Board Member Defendants,
demand is excused because the miseonduct complained of could not have been the exercise of
good faith business judgment. The a.Hégations against Defendants are exiensive and involve not
only questionsble deals and corporate sloppiness, but also direct pillaging of the co‘:pomte
coffers and po's'sible criminal activities, The practice of paying individuals for no services ot
goods, accepling improper customer advances, eatering into unprofitable transgcuons with
sharcholders, failing 1o maintain any corporate formalities, and summarily dismissing anyone
who questions these actiona cannot be a valid business judgment. 1t not only costs DMH and
DMT millions of dollars in revenues, it also exposes DMH and DMT to potential liability.

PRAYER

McXim nsks that this Court enter judgment in favor of DMH, DMT and Mr. McKim:

A. that Defendants broached their ﬁduc;ia:)' duties;

B. that Defendants knowingly participated in a breach c.;f Hduciary duties;

C. that Defendants conspired to and/or sidcd and abetted a breach fiduciary
duties;

D. that Defendants were unjustly enriched at the expease of DMH and DMT;

ordering that a Receiver be appointed w oversee DMH and DMT during
the course of this action;

F. appointing persons to a special litigation committee for DMH and DMT
who are not Defendants in this action and who we capable of
independently and disinterestedly defending the Claims, or granting such
authority to the Receiver,

G. ordering Kazeminy and Candies Lo not take any actions that would be
detrimcatal to DMT or DMH, including, but not limiting to changing the
Toake-up of the Board of Directors;
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for rzascrable attorneys’™ fees. cowt it and reiated expenses,
for pre-judgment and post-judgment interest a1 permitied by law; and

tor such other rclief the Court deems just and equitable under the
circumstances.

Respectﬁilly subritted,

[ 7.

allace
Texas No. 00795827 .
Sandy B/ Hellums
Texas Bar No, 24036750
HAYNES AND BOONE, LLP
One Houston Ceater
1221 McKinney, Suite 2100
Houston, Texas 77010
Telephone: 713.547.2516
Telecopier: 713.236.5695

ATTORNEYS FOR PAUL MCKIM

PAGR 27



Q
[4]]
)

]

S04a4

VEBIFICATION

STATE OF TEXAS g
COUNTY OF HARRIS §

Bafore mc, the undersigned, on this date personaily appeared Panl McKim, who upon his
ocath did sistc:

“My pamo s Psul McKim. [ am Chief Executive Officer, Cheirman of the Baard, and
shareholdar of Desp Marine Hoidings, Inc. and jis wholly owned subsidiary Decp Marine
Technologles, Inoorporated. 1 am Over the age of IR years old, have never beett convicted of &
felony, and am fully competent 1o mika this sffidavit, I have read the Original Petiion. The
facts corimined therain are within my persona! knowledge and are trus snd correct™

Paul MoKim T

SUBSCRIBED AND SWORN TO BEFORE ME on Octaber 27, 2008.

- -
-

Public in snd Stae of Texaa

PACED
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ATTACHMENT B

Star Tribune (Minneapolis, MN)

March 27, 2009 Friday
Metro Cdition

Exee says Coleman donor ordered $100K payments;
Sworn statement backs allegation that Kazeminy directed fees to
an insurance firm to benefit the Colemans.

BYLINE: TONY KENNFEDY, PAUL. McENROE, STAFF WRITERs
SECTION: NEWS; Pg. 1A

LENGTII: 879 words

‘The former finance chief of a ‘T'exas company controlled by Nasser Kazeminy, a ¢lose friend of former
Sen. Norm Coleman, said in o deposition lasi week that Kezeminy ordered $100,000 in fees be prid lo n
Minneapolis insurance agency where Coleman's wife was employed.

B.J. Thoinas, who was cliief financial officer of Deep Marine Technology Inc., seid thal $75,000 of
that sum was paid to ] lays Companies even though he saw no evidence of 1)eep Marine recewving any
consulling services from Hays.

‘Thomas' deposition, taken under oath on March 19 and obtained by the Star ‘I'ribune, 1s the first
corroboration from an official at Deep Murine of ullegalions made by compeny founder Paul McKim in a
lawsuat filed last year against the company.

In the two weeks before the November U.S, Senate clection, two lawsuits were filed ugainst Decp
Marine -- one by McKim and one by a group of ininority sharecholders. In them, Kazeminy was aceused of
funncling payments to Hays to bencfit the Colemans, as well us other allcged finaneial wrongdoing.

Thomas gave his deposition last week o attomeys assigned by Deep Marine to investigate MeKim's
allegations. K.B. Bullaglini, an attorncy in charge of Deep Marine's privale investigation, suid he would
submit a final report to the company 1n about a month.

Lust November, Kazeminy vehemently denied the lawsuit's allegalions us fulsc and bascless, His
spokeswoman in Minneapolis said Thursday he had nothing new to add.

Doug Kelley, Norm Colemun's alturney, suid Wednesday thal no malter how much moncy Deep
Manne paid to Hays, "I can assure you that not a penny found its way to Laurie Coleman or Senator Norm
Colemsn. Period. End of story.”

liays® attomey, Doug Petersan, said he hadn't seen the transeript of 'Thomas' deposition and couldn’t
comment. Hays hasn't disputed that it received $75,000 under a consulting contraet with Deep Marine. Bul
the company has previously insisted none of the moncy went to the Colemans.

When the allegations first surfaeed, Coleman denied that he or his wife ever reeeived money. He said
the reporis were an atiack against his family engineered by his opponent, Al I'ranken. [*ranken has denied
that.

The Senate gift han prohibits senators from accepting from personal friends any gift valued at maore
than $250. Colenan's most recent Senate financial disclosure form, filed last year, does not list any gifts.
The form diseloscs thut Lauric Colcman gcts a salury from Hays Companics, but Senite rulcs do not
require the salary amount to be revealed.

In Deceinber, sources said the FB! opened sn investigation into allegations in the two lawsuits. As in
the past, F[3] spokesman E.K. Wilson said Thursday he could neither eonfirm nor deny whether an
investigation is in progress.
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In the deposition, Thomas recounted a March 2007 1elephone conversation in whieh Kazeminy
purportedly lamented the smount of moncy Coleman was paid as a scnaltor.

According to the transcript, Thomas was asked, "In that conversation that you had with Mr. Kazemuny,
did he tell you, quote, Unitcd Statcs scnalors don't make shit, closc quote? Or words 1o that cffect?”

Thomas answered: "Yes, sir."

Thomas testified 1u the deposition for the company's internal investigation Lhal Kuzeminy lold him that
he wenied 10 use Laurie Coleinan st Hays in telation 1o the consulting services agreement, Laurie Colenran,
who is not a party to either suit against Deep Marine, was hired by [ [ays as an independent contractor in
2006. The insurance company has said she received no compensation under its contract with Deep Marine
for risk management consulting.

Kazeniny is a wealthy Irauian-born businessmen whose friendship with Coleman dates to when the
former senator was mayor of St. Paul. Kazeminy has been a major contributor to Coleman's campaigns and
10 the Republican Party. His flagship company, NJK Holdings, is based in Bloominglon, but he resides in
Palm Beach, Fla.

Thomas, who was eorporate secretary and CFO at Deep Marine froin January 2002 to Decernber 2007,
said Kazeminy dominated decision-making at the company by virtue of stock holdings in the underwater
services company geared to the offshore oil and gas industry.

"Nasser ran things,” Thomas testified. ™| here was not much question that final decisions and things
were made by Mr. Kazeminy."

Thomas, a former conservative radio talk show hast and a certified public accountant, recalls in the
deposition that he met several limes over dinher in Houston with a Hays representative, Mike Prinz, to
discnss what 1 lays conld offer 1Jeep Marine. ‘Thornag said he couldn't recall Prinz telling him what Deep
Muarine would gain by swilching lo Hays.

"We talked about pinot noir wines from Oregon. And we talked about various other things. And we
tulked about insurance,” Thomas testificd.

Thamas said in the deposition that he sent an e-mail to Kazeminy, recommending that Deep Marine
not switch ily insurance coverage over to Hays becausce it would not be cheaper than the company that was
already providing risk management services. Thomas said he never heard back from Kazeminy.

Thomay added that MeKim “grumbled” whenever he saw un invoice for consulling from Hays. *Paul
was very unhappy about making the payments,” he said.

pmcenrve@sluriribune.com - 612-673-1745 Lonyk@slariribune.eoin - 612-673-4213
LOAD-DATE: April |, 2009
LANGUAGE: ENGLISH
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Star ‘I'mbune (Minmeapolis, MN)

March 28, 2009 Saturday
Mctro Edilion

Kazeminy questions credibility of ex-associate;

His comment was about B.J. Thomas, who has said Kazeminy
tried to funnel money to a firm that employed Norm Coleman's
wifc.

BYLINE: Paul McEnroe, Tony Kenncdy, StalT Wrilers
SECTION: NEWS; Pg. 1B

LENGTH: 618 words

Nasscr Kazeminy, o businessman and [ricnd of Norm Coleman, on Friday issued a statement
questioming the credibility of a former associate who said Kazeminy tried to fimnel $100,000 to a company
that emoployed Colernen's wilke,

The statement by Kazeminy's spokeswoman in Minneapolis said that 3.). Thomas, the former chief
financiul ofTicer of Houslon-based Decp Marine Technology Ine., was fired beeause he failed tu disclose u
previons sanction by the Secunines and Lixchange Commission (SEC). The admunistrative proceeding
apuinst Thomas in 1997 prevenied him from performing certuin accounting activitics.

Thomas, a former eonservative radio talk show host, was CFO at Deep Marine from 2002 to December
2007.

Thomas stated in a swomn deposition March 19 that he had informed Kazeminy of his situation with the
SEC in "2004, 2005.” Hc suid he informxd Decp Marine CEQ Paul McKim of the situation in 2001, beforc
his appointment as finance chief of the company.

Neither Kazeminy nor McKim voiced uny concerns over his SEC sunction, Thomaus suid in his
deposition. But in December 2007, Thomas said, he was asked to resign from Deep Manne for reasons
related Lo his limitations with the SEC,

Kazemuny, a wealthy Iranian-born businessman, and his spokeswoman, Amy Rotenberg, retused to
comment {urther Friday.

The statement said ‘Thomas was fired for not diselosing the SIIC sanction, so "it is, therefore, not
surprising Lhut both Mr. Thomas and Mr. McKim would participale in disseminating these inaccurate and
untruthful comments in order to pursue their own financial gain.”

The Stur Tribune obtained a copy of Thomas' deposition corroborating some allegations in a lawsuit
McKim filed last year afier he left the company at odds with Kazeminy, who had a eontrolling financiat
interest, McKim's lawsuil olleges that Kazeminy divected Deep Marine to pay Minneapolis insurance
agency Hays Compamies $100,000 to benefit Norm and Launie Coleman.

In his deposition, Thomas recounts a phone conversation with Kazeminy in March 2007 in which
Kazeminy purportedly lamented the amount of money Coleman was paid as a senator. Thomas sand in s
dcposition that Kuzeminy tuld him he wanted Lo use Laurie Coleman at Hays in relation to a consulting
services eontract that Kazeminy directed he estahlished with Hayx.

Just as McKim alleged in his lawsoit, Thomas said in his deposition that he was not aware of any
insurance consulting services thal Deep Murine received from Hays in return for the payments. Thomas
could not be reached ['nday. 1hs atromey, Chartey Davidson of 1louston, did not immedizstely rcium a call,

Laurie Coleman was hired by Hays in 2006 as an independent contractor. $he and her hushand have
denicd cyer recciving moncy sent from Deep Murine (0 Hays.



044252910

(v 1]
r-J

Page 4

Hays has not disputed thar 1t received §75,000 under the Deep Marine contract (McKim said he
hlocked a fourth $25,000 payment), but Huys saic nothing about its busincss rclationship with Deep Marine
was improper. Hays also has insisted that none of the money went to the Colemans,

MecKim's lawsuit against Deep Murinc alleges that Kazeminy wastcd corporatc fmnds in scveral ways.
The company’s boatd of directors formed a special litigation committee to investigatc. Thomas’ deposition
was part of that process.

Kazeminy is 4 resident of Palm Beach, Fla,, whose flagship conpany, NJK Holdings, is based in
Bloomington. Friday’s statement by bis spokesperson said that Deep Marine's corporate investigation
should be completed by mid-April, adding that "we fully expect that the report will demonsirate that any
and all amounts paid to Hays Insurance were wholly proper and legiimate."

tonyk@slartribune.com - 612-673-4213 pmcenroe@slertribune.com 612-673-1745
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ATTACHMENT D

Star Trihune (Minreapolis, MN)

December 16, 2008 "I'uesday
Mctro Edition

Colemans tap top lawyers, as does friend named in suit;
The FBI is investigating allegations against Nasser Kazeminy;
Sen. Norm and Laurie Coleman and Jim Hays are not named.

BYLINE: PAUL MCENROE, TONY KENNEDY, Staff Writers
SECTION: NEWS; Pg. {B

LENGTH: 627 words

Four of Minnesota's biggest legal guns have cast their shadows over lwo lawsuits that huve drawn the
attcntion of the FBI.

They have been retaincd by U.S. Sen. Norm Coleman,; his wife, Laurie; Jim Hays, her insuranee
company cmploycr; and Nasser Kazeminy, a multi-millionaire friend of the Colemans who is accused 1n
the lawsuits of sending thein inoney in 2007 through Hays' eompany. Coleinan's Senate ethies form reporty
no such payment.

Three of the lawyers are former assistant U.S. attomeys who have proseculed while-eollar criminal
cases. The fonrth attorney has a reputation among prosecutors, defense colleagues and judges for
thoroughness and aggressiveness wrapped in a civil demeanor.

Norm Coleman has hired Doug Kellcy, Laurie Coleman is represented by Earl Gray, Hays is aligned
with Doug Pelerson and Kazeminy has secured the services of Joc Fricdbery,

Kelley, Gray and Peterson are former federal prosecutors now engaged in criminal defense and white-
collar litigation. For years they have been mainstays in the federul judicisl system in Minnesots, working
eases ranging from fraud to drugs to homicide.

In the pust, Friedberg has been the attorey representing Winthrop & Weinstine law firm in
Minneapoliz, which onee employed Coleman and enrrently claims Kazeminy es a elient.

The attorneys would not comment on the case other than to confirm who lhey represent. The FBI's
investigation is in 1ts preliminary stages and no charges have been filed. Nevertheless, the attomneys have
retained a Twin Cities-based private investigations coinpany composed of former FBI agents to gather
information ahont the case, aceording to two people with knowledge of the developments.

The investigation revolves around allegations in two lawsuits filed in late October against Kazeminy,
who owns Honston-bascd Deep Marine Technology Inc., an underwater services company.

Paul McKim, founder and former CEO of Deep Marine, said in one of the suits that Kazemioy direcled
$75,000 in compuny funds be pzid to Hays, then to be passcd along to Coleman. Kazeminy allegedly told
Deep Marine exeeutives that Coleman didn't make enough money as a senator.

A lawsnit filed in Delaware by a gronp of minority shareholders of [Jeep Manne makes similar
allegations and includes McKim as a defendant.

MeKim's lawsuil alleges (hat Hays did not provide insurance products or services in exchange for the
payments, which were made in three quarterly increments last year. MeKim has said he hlacked a
scheduled fourth payment.

Kuzeminy and Huys have denicd uny wrongdoing, Laaric Coleman has declined 1o comment. Seo.
Coleman has said that all the allegations are false and that he welcomes an immediate investipation. Nesther
the Colemans nor Hays are parties to the lawsuits, but are inentioned in them.
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The lawsuits raise a question over whether Coleman received income that was not reported in his
Scnate cthics forms. Rcpardlcss of what the FBI docs or docsn't find in ils investigation, the issuc of
unreported income is something the Senate Ethics Committee could choose to scrutinize. That panel has a
policy of not confirming or denying its prcliminary investigations. It has the power to suhpocns documents
and witnesses.

After a preliminary inquiry, the committec cithcr dismisscs a casc or rccommends discipline.
Discipline typically involves a commiltee letter of admonition, though in rare cases il resulls in expulsion
or censure by the Scnate. The last such case occurred in 1990 — the 96-0 vote to denounce then-Sen. Dave
Durenberger of Mimnesola over unethical conduct relaled Lo real cslale, gifis and expenses. He did nut seek
reelection.

David Shaffer contribuled Lo this report. Paul McEnroe 612-673-1745 Tony Kennedy 612-673-4213
Paul McEnroe is al pmcenroe(@) startribune.com.
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Star Tribune (Minneapolis, MN)

December 18, 2008 Thursday
Metro Bdition

Coleman will us¢c campaign funds to pay legal fees;

Lawsuits allcge $75,000 was stcered to Coleman last year through
his wifc's employer. Coleman says the allegations are falsc and he
welcomes an investigation.

BYLINE: TONY KENNEDY, PAUL McENROE, STAFF WRITERS
SECTION: NEWS; P'p. 9B

LENGTH: 530 words

Scn. Norm Colcman said Wednesday he will use campuign funds Lo pay uny legal bills stemming from
two lawsuits and an FBI probe related 1o allegations that a wealthy friend tried to funnel unreported money
to the scnutor.

"We intend 10 have any legal fees related to what we believe to be a politieally inspired legal action to
he covered hy the senator's campaign,” said Lukc Friedrich, campuign spokesman. "Wc will be sccking the
necessary approvals at the proper 1ime to ensure that this is done in strict accordancc with all appropriate
laws and rules.”

Coleman is not heing sued. But allegations were made in the lawsuits that multimillionaire Nasser
Kazeminy steered $75,000 1o Coleman last year from an underwater services company in Texas that
Kozeiminy coutrols, The Republican senator has retained former Assistant U.S. Attorney Doug Kelley 10
represent him as the FB3I investigates the allegations.

If Kozeminy inoneuvered money to Coleman, the senator would be in violation of federal law for not
disclosing it.

The lawsuits allege that Kazeminy misused corporate funds by directing executives at Deep Marine
Technology Inc. to send the cash in thrce quartcrly payments to Minncapolis-bascd Hays Compunics Inc.,
an insurance agency that employs Colcman's wife, Laurie,

Kazcminy hus denied the allcgations und Hays has said that ity business urrangement with Deep
Mariue is legitimate and that the lawsuits contain factual errors. Laurie Coleman has declined to comment.
Norm Coleman has said that the lawsuits’ allcgations arc falsc and thal he welcomes gn investigation.

Friedrich said campaign funds will nor be vsed for legal fees incurred by Laurie Coleman, who has
hired St. T'aul’s Earl Grray, anothcr former ussistunt U.S, altorncy, lo represent her.

FEC precedents
Fedcral Election Cormmission (FEC) rules forbid using compaign funds for "persoual use," said Mary
Brandenberger, an agency spokeswoman.

In determining if legal foes are "persoual use,” the FEC eonsiders on a case-by-case basis whether the
expense would have existed irespective of the candidate's campaign or dutics, according to thc FEC
websile.

I'ast advisory opinions by the FEC show there is precedent (o pay criminal defense lawyers fiom
campaign funds.
1o the 2005 case of former Republican U.S. Rep. Randall (Duke) Cunningham, the FEC allowed him

to spend campaign funds on legul feos related Lo a grand jury investigution and federsl prosecution of
corruptiou allegations.
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Cunningham collected $2.4 million in homes, yachts, antique fumishings and other bribes, including a
Rolls Roycc, in vnc of the biggest congressional scunduls in history. He resigned and was sentenced in
March 2006 to eight years and four months in prison.

The FEC's advisory opinion suid the legal expenses would not have existed if it weren't for
Cunningham's duties as a federal ofticeholder.

"Scnator Colemun is now forcing his contributors Lo bail him out for his questiunable ethical
behavior," said DFL communications dircctor Joht Stilcs, when asked to comment on Coleman's plans.
"Rnt he has no onc hut himsclf to hlame for the Icgal tronblc he's gotten himsc!f into.”

Tony Kennedy - 612-673-4213 Paul McEnroc - 612-673-1745
LOAD-DATE: December 24, 2008
LANGUAGE: ENGLISH

PUBLICATION-TYPE: Newspaper

Copynght 2008 Star Tribune
All Rights Reserved



¥y

n
)
L
™
wr
T
o
N
[ |

Page 9
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St. PPaul oneer Press (Minnesota)

December 18, 2008 ‘Thursday

Coleman hopcs to tap war chest for defense
BYLINE: By Davc Orrick dorrick@pionccrpress.com
SECTION: BREAKING; Politics; Minncsota-Twin Clitics;, Ncws

TENGTH: 1009 words

He took donations for his rc-clcetion campaign. That became his recount campuign.
Now U.S. Sen, Norm) Coleman wants to make it his criminal defense fund.
Cun he?

One expert says he cant; another says maybe; and regulators say they'll listen to his arguments before
deciding,

Colemnan, a figure in two lawsuits against friend and benefactor Nasser Kazeminy, 1s drafting a letter to
federal regulators asking permission to yse his re-election camnpaign money to pay his lawyers.

Coleman; his wife, L.auric; her emplayer, the | lays Cos.; and Kazeminy have tapped into their circle of
fricndy und gathered some of the Twin Cities' lop criminal defense lawyers, as we!l as tasking a 1eam of
private investigators.

The revelulions follow last week'’s reporting that the FBI is looking inlo pllegations in the lawsuits.
They allege Kazeminy funneled $75,000 from a company he controls in ‘I'exas to | lays in a sham contract
80 Hays could pay Luuric Colernan so Norm Colemnan would gel the money. One of the lawsuils alleges
Kazeminy 1nitially wanted to pay the senator $100,000 directly.

Ncither lawyuil is direcled al the Colemans, nor dues eilher allege they knew about the alleged
arrangement. 1f Norm Coleman did knaw, and if the allegations are frie, he could he in violation of gift-
reporting luws, the sume infruction of whieh Sen. Ted Stevens of Alaska was reeently convicted.

Coleman, Kazeminy and 1 lays have all denied wrongdoing and refused repeated requests for
interviews. And now they've girded themselves with lawycrs.

And Coleman plans to have his campaign donors pay for his attomcey, Doug Kcllcy, a former fedcral
prosecutor turned white-collar criminal defensc attomey who's also an expert in campaign finance law.

The hasis for his argument that campaign cash cun be spent for a criminul defense luwyer is thut the
allegations arc politicully inotivated -- perhaps solely on the basis that both lawsuits were filed in the final
weekeg hefore the election.

"1 consider any charges that arc brought a week before an election 10 be inherently suspect,” Kelley
said.

Coleman camnpaign spokesman Luke Friedrich said, "We intend to have any legal fees related to what
we helieve to he a politically inspircd Icgral action lo be covered by the senalor's campaign.” The cumpaign
will not pay for Laurie Coleman's attorney, he said.

Othcr than the liming, the compaign hasn'l provided uny evidence the suits are politically motivated.
Houston entrepreneur Paul McKim, the man who Jiled the first lawsuit, is u Republicun and hus insisted he
hes no pelitical motivations in filing the suit.

Campaign fnance ruley state thut cumpaign woney can't be spem for "personal ose.” That means
candidates can't spend the money on things that "would exist irrespective of the cundidale's campeign or
dulicy us u Federal officeholder,” according to the Federal Election Commission gutdelines. An FEC
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spokesman wouldn't comment direclly on the speeifics of Coleinan's case and said the eommission handles
requesls on a case-by-case basis.

Professor David Schullz, who leaches governinent ethics and elections law at Hamline University, said
Thursday he thinks it would be against the law for Coleman to nse eampaign moncy for his lawyers
because it doesn't directly rlate 1o his duties us o senalot,

“Whatever happens to that case down in Texas might affeet him politically, bnt it hus no cfleet on the
legal 1ssues surroundmg his rc-election,” said Schulle, noling that the recount, for exainple, does have an
c¢fTect on his standing, so eonverting that money is fine.

In September, the FEC rulcd thal U.S. Sen, David Vitler, a Louisiana Republican, could not use his
campaign cash on lawyers 10 represent him in a case in which Vitters’ phone numher showed up in the
possession of a suspected criminal because the eriminal ullegations had nothing to do with Vitters' duties as
u senalur, However, in other cases where senators have become mired in legal 1ssues, the commission hay
ruled some funds cen he spent on lawycrs.

Sleve Smith, director of the Weidenbaum Center on the Lieonomy, (Government, and Public Policy at
Washington Univcrsity in St. Louis, said Colernan cun make au arguiment that, were it not for his position --
and relatively modest salary -- as a senator, the whole notion of him needing money would ncver have
come up.

"It ¢clearly can relate to his official duries,” Smmth said. "There’s nothing like a bribc in the lawsuil, bul
on the other hand the court documenty muke it clear that Lhis isn't just Mrs. Coleman. There are stnngs there
thut make this related to campaign or ofticial duties.”

Smith's conclusion: "t's a gray aren.”

Luuric Coleman has not commented on any of the allegations. Her uttomncy, Eurl Gray, is a respecied
criminal defense attomcy whose client list has included high-profile cases, including the Minnesota
Vikings Love Boat scandal and Coleman's father, Norm Caleman Sr., when he pleaded guilty to a
misdemeanor in 2006 after pctiing caughl huving sex iu the parking lot of a St. Paul pizza joint.

Coleman Sr.'s other attomey was Joe Friedberg, who now represcnts Kazcminy. Fricdberg, a friend of
the senator, was of counsel at Winthrop and Wcinstine, wlere Coleman used to work and which represents
Kuazeminy.

Friedberg is fond of telling a yurm about getliug in a bar fight in S1. Paul -- and having Coleman jump
in. "A guy pushed (Friedberg's wife) off a bar stool. ] grahbed him, hig buddy came over the top and
grabbed me and Norm camc over the (op,” Friedbery reealled in 2 Pioneer Press interview several months
HRO.

Their fnendship datcs back Lo Friedberg's defending a case against then-prosecutor Norm Coleman
back in the [970s in rural Minnesota. ‘I'hey tionded over scarching for u reslourant their New York tastes
could appreciate.

"What do you think the odds were that two Jews from Brooklyn would end up being friends in rural
Minnesota?” said Fricdberg, a Demoerat who acknowledges he doesn't agree with Cloleman on public
policy. "Over the years, my position is | would do anything for Norm -- except vote for him -- and I've told
him that"
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